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Ethics for Trial Attorneys—

Opening/Closing Arguments
Presented by: Honorable Kimberly Espinales-Maloney, J.S.C.

Hudson County Superior Court



The Guiding principle is that trials

must be conducted fairly, with

courtesy to the parties, witnesses,

counsel and the Court.

Geller v. Akawaie, 358 N.J. Super

437, 463 (App. Div. 2003).



What is an opening statement?

A statement made by an attorney or self-represented party

at the beginning of a trial before evidence is introduced. The

opening statement outlines the party's legal position and

previews the evidence that will be introduced later.



Opening statements are governed by 

R. 1:7-1(a)

“Before any evidence is offered at trial,

the State in a criminal action or the

plaintiff in a civil action, unless otherwise

provided in the pretrial order, shall make

an opening statement. A defendant who

chooses to make an opening statement

shall do so immediately thereafter.”

(emphasis added)



Prior to opening statements…

Raise any potential issues with openings and 

evidentiary issues during pretrial conference, i.e. 

credibility or disciplinary issues with experts. **This 

avoids surprise and trial by ambush**

Advise the court and adversary of the use of 

any electronic presentations, such as power 

point, so the court and adversary have an 

opportunity to review/object.

Confer with adversary as to the stipulation of 

any facts or exhibits—which you may refer to or 

publish to the jury during opening statements. 



General principles of opening 

statements

The purpose of an opening statement is to
inform the jury of the nature of the case and the
basic factual hypothesis to prepare the jury to
understand the evidence.

The opening statement should be concise and
only include admissible information that can be
proved.

An opening statement is NOT an occasion for
argument.



Improper Comments during opening 

statements
 Where an alleged flaw in the opening statement is not its failure to state

sufficient facts to support the cause of action but rather its inclusion of

unduly prejudicial remarks, the trial judge is accorded broad discretion in
affording a remedy, either by granting a mistrial, giving a cautionary

instruction, or taking other curative action. Needham v. N.J. Ins.

Underwriting, 230 N.J. Super. 358 (App. Div. 1989) (emphasis added).

 A new trial was justified when plaintiff counsel’s opening and closing

arguments urged the jury to “send a message” through its verdict and

attacked the integrity of opposing counsel and witnesses. Jackowitz v.

Lang, 408 N.J. Super. 495 (App. Div. 2009)(emphasis added).

 It is improper for an attorney to refer in the opening statement to evidence

known to be inadmissible because privileged. Quinlan v. Curtiss-Wright

Corp., 409 N.J. Super. 193 (App. Div. 2009).

 “Nothing must be said which the lawyer knows cannot in fact be proved or

is legally inadmissible.” Passaic Valley Sewerage Comm’rs v. Geo. M.

Brewster & Son. Inc., 32 N.J. 595, 605 (1960).



What is a closing argument?

A speech made at trial after all the evidence has been

presented by each party. The closing argument reviews

and summarizes the evidence, and forcefully explains

why the verdict should be granted in favor of the arguing

party.



Closing arguments are governed by R. 

1:7-1(b)

 “After the close of the evidence and except as may be otherwise ordered by
the court, the parties may make closing statements in the reverse order
of opening statements. In civil cases any party may suggest to the trier of
fact, with respect to any element of damages, that unliquidated damages be
calculated on a time-unit basis without reference to a specific sum. In the
event such comments are made to a jury, the judge shall instruct the jury that
they are argument only and do not constitute evidence.” (emphasis added)

 **This rule applies to closing statements in both civil and criminal matters.
Therefore, decisions of the Courts in criminal cases where the issue focuses
upon a closing argument is relevant to civil cases.**



Prior to closing arguments…
Review the Model Jury Charges.

Make sure you have prepared a good request

to Charge and are prepared to argue why the

court should instruct the jury with your selected

charges.

Make sure the court conducts a charge

conference prior to closing argument!!

During the charge conference, raise with the

court any potential issues or objections with

closings.



General Principles of closing 

arguments 

 A) counsel are accorded broad latitude;

 B) arguments must be based in truth;

C) counsel should not misstate the evidence nor distort

the factual picture;

 D) comment must be restrained within the facts shown

or reasonably suggested by the evidence adduced;

 E) while closing arguments may be passionate, they

must be fair and free from potential to cause injustice.

Therefore, it is improper for counsel to make unfair and

prejudicial appeals to emotion and insinuations of bad

faith.



Relevant Rules of Professional Conduct 

(“R.P.C.”) 

R.P.C. 3.3 Candor Toward the 

Tribunal

R.P.C. 3.4 Fairness to Opposing 

Party and Counsel

R.P.C. 4.1 Truthfulness



R.P.C. 3.3 Candor Toward the Tribunal

 (a) A lawyer shall not knowingly:

 (1) make a false statement of material fact or law to a tribunal;

 (2) fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting an illegal,

criminal or fraudulent act by the client;

 (3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be

directly adverse to the position of the client and not disclosed by opposing counsel;

 (4) offer evidence that the lawyer knows to be false. If a lawyer has offered material evidence and

comes to know of its falsity, the lawyer shall take reasonable remedial measures; or

 (5) fail to disclose to the tribunal a material fact knowing that the omission is reasonably certain to

mislead the tribunal, except that it shall not be a breach of this rule if the disclosure is protected by a

recognized privilege or is otherwise prohibited by law.

 (b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even if

compliance requires disclosure of information otherwise protected by RPC 1.6.

 (c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

 (d) In an ex parte proceeding, a lawyer shall inform the tribunal of all relevant facts known to the lawyer

that should be disclosed to permit the tribunal to make an informed decision, whether or not the facts

are adverse.



Improper Comments/

R.P.C. 3.3 Candor Toward the Tribunal
 In a personal injury case, an attorney may not assert that defendant is a corporation

with a lot of money. Purpura v. Public Service Elec. & Gas Co., 53 N.J. Super. 475, 479

(App. Div.), certif. denied, 29 N.J. 278 (1959).

 In Purpura, plaintiff’s attorney told the jury: “believe me, when I say this to you, a

high figure, a high amount in five figures is what he deserves for his injury.“

Moreover, counsel stated: “"But this is not an instance where we must feel against

the Public Service because the Public Service is a big corporation worth a lot of

money."

 Arguments are expected to be passionate, but may not appeal to emotion.

Jackowitz v. Land, 408 N.J. Super. 495, 504-509 (App. Div. 2009).

 In Jackowitz, a new trial was justified when plaintiff counsel’s opening and closing

arguments urged the jury to “send a message” through its verdict and attacked

the integrity of opposing counsel and witnesses.

 In Jackowitz, plaintiff’s counsel states the following: “This is a tort case. Ms.

Jackowitz has asked the Court to basically send a message to the defendant

and to other drivers through your decision that the type of behavior from Mrs.

Lang and her abuse of the privilege of driving an automobile cannot be

commenced…Ms. Jackowitz and I have been basically waiting for four years for

you to send a message to Ms. Lang and to the other people that use the roads in

New Jersey that there need to be consequences[.]”



R.P.C. 3.4 Fairness to Opposing Party and Counsel
 A lawyer shall not:

 (a) unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal

a document or other material having potential evidentiary value, or counsel or assist another

person to do any such act;

 (b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a

witness that is prohibited by law;

 (c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal

based on an assertion that no valid obligation exists;

 (d) in pretrial procedure make frivolous discovery requests or fail to make reasonably diligent

efforts to comply with legally proper discovery requests by an opposing party;

 (e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will

not be supported by admissible evidence, assert personal knowledge of facts in issue except

when testifying as a witness, or state a personal opinion as to the justness of a cause, the

credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

 (f) request a person other than a client to refrain from voluntarily giving relevant information to

another party unless:

 (1) the person is a relative or an employee or other agent of a client; and

 (2) the lawyer reasonably believes that the person's interests will not be adversely affected by

refraining from giving such information.

 (g) present, participate in presenting, or threaten to present criminal charges to obtain an

improper advantage in a civil matter.



Improper Comments/

R. 3.4 Fairness Opposing Party and Counsel

 “Counsel may not use disparaging language to discredit an opposing party or
witness, or to unfairly attack the opposing party’s character or integrity.” Brady v.
Pugar, 2009 WL 2612356 at 19 (App. Div., Aug. 27, 2009)

 In Brady, comments including that defense expert was a liar, a hired gun, “a
prostitute who works only for defendants and makes almost $100,000 a year
working for defendants” were improper but not so prejudicial as to constitute
plain error.

 An attorney should never accuse another attorney of trying to deceive the jury
or deliberately distort the evidence. Id.

 It is inappropriate to accuse defendant’s expert of fabricating or contriving his
report and equating defendant’s decision to go to trial with bad faith. Pellicer v.
St. Barnabas Hosp., 200 N.J. 22, 55-56 (2009).

 In Pellicer, plaintiffs' counsel's closing argument, including comments:
attributing an evil motive to defendants by suggesting that they wanted to
benefit from the infant plaintiff's death; accusing [co-defendant’s] expert of
"fabricat[ing] or contriv[ing]" his report, in particular through the presentation of
fictitious conversations the panel described as "sarcastic"; and referring to the
decision to administer Norcuron (medication) as "crazy".



 New trial ordered after plaintiff’s counsel referred to defense

counsel as “spokesman” for the defense whose “game plan”

was to play “spin doctors” to blame plaintiff and “muddy up

the waters.”); Paxton v. Misiuk, 54 N.J. Super. 15, 22 (App. Div.

1959), aff’d, 34 N.J. 453 (1961). Many of these same

objectionable remarks (“spokesman,” “game plan,” “spin

doctors,” and “muddy up the waters”) together with an

accusation by plaintiff’s counsel that defense counsel was

using a “Red Herring” to throw the jury “off track,” and calling

the defense expert “wily and wiggly” combined to warrant

the grant of a new trial. Geler, 358 N.J. Super. At 468-69.

 Improper to accuse adversary of “playing a game of

checkers to save a few dollars,” to describe testimony as

“misleading red herrings, based on trickery, shameful

conduct and the pulling of stunts,” and that a verdict for the

defendant would give him a medal [inferring that he would
repeat his negligent conduct]. Tabor v. O’Grady, 59 N.J.

Super. 330 (App. Div.), on reh’g mod. on other grounds, 61

N.J. Super. 446 (App. Div. 1960).



R.P.C. 4.1 Truthfulness

 (a) In representing a client a lawyer shall not knowingly:

 (1) make a false statement of material fact or law to a third
person; or

 (2) fail to disclose a material fact to a third person when
disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client.

 (b) The duties stated in this Rule apply even if compliance
requires disclosure of information otherwise protected by
RPC 1.6.



Improper Comments/

R.P.C. 4.1Truthfulness

 Do NOT misstate the evidence or distort the factual picture. Geler v. 

Akawie, 358 N.J. Super. 437 (App. Div. 2003). 

 In Geler, defendants' case was described as "rotten" and as

"garbage"; their arguments, again, as "garbage," as "hogwash,"

designed "[t]o confuse, to muddle, put up smoke screens."

Defendants' testimony was called a "joke," "bunk," "nonsense," and

an "outrage." Defense counsel's factual explanation of the

difference between the tests performed on men and women was

characterized as a "Red Herring," a "smoke screen," designed to

throw the jury "off track." Defendant's expert, Bodner was described

as "wily and wiggly"; his opinions as "cute," "nonsense," "garbage,"

"absurd," and "not worth a hill of beans."



Practice Tips

 Be familiar with R. 1:7-1(a) & (b).

 Exercise the broad latitude available to you. Fertile v. St. Michael’s Medical 

Center, 169 N.J. 481 (2001).

 Object to your adversary’s comments if you feel they are prejudicial. 

**Otherwise, your failure to object will ordinarily indicate that those 
statements are not prejudicial.** Id. 

 Make notes during your adversary’s opening statement and bring to the 

attention of the jury any promises made by the adversary in those opening 

statements which the adversary has failed to keep.

 Point out any factual assertions made by the adversary in the opening 

statement which were proven untrue during the trial. 

 Make eye contact with the jurors.

 KNOW YOUR CASE!! Sell your case to the jury within the limitation of fair 

comment and inference from the evidence presented. 



Practice Tips Continued…

 Don’t violate the “GOLDEN RULE”

You cannot ask a jury to award what they would want if
they had sustained the injury. You cannot ask a jury what
the pain and suffering described in the case would be
worth for them. In short, you cannot ask a jury to step into
the shoes of the plaintiff. Botta v. Brunner, 26 N.J. 82 (1958);
Cox v. Valley Fair Corp., 93 N.J. 381 (1980).

 Don’t use words such as “in my personal opinion” Statham v.
Bush, 253 N.J. Super 607 (App. Div. 1992).

 Don’t suggest a dollar figure to the jury as a value for non-
economic loss on the part of the plaintiff. Gilborges v.
Wallace, 78 N.J. 342 (1978).

 Don’t comment on the issue of insurance coverage for the
defendant and/or plaintiff. Hansson v. Catalytic Construction
Company, 43 N.J. Super. 23 (App. Div. 1956); Demers v.
Snyder, 282 N.J. Super 50 (App. Div. 1995).



Post-Trial…

 RPC 3.5 Impartiality and Decorum of the Tribunal

 A lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or

other official by means prohibited by law;

(b) communicate ex parte with such a person except as

permitted by law;

 RPC 8.4 Misconduct

 It is professional misconduct for a lawyer to:

(d) engage in conduct that is prejudicial to the administration

of justice;

R.1:16-1: “Except by leave of court granted on good cause shown, no

attorney or party shall directly, or through any investigator or other

person acting for the attorney interview, examine, or question any

grand or petit juror with respect to any matter relating to the case.”

See also State v. Levitt, 36 N.J. 266, 271 (1961); In re Mathesius, 188 N.J.

496, 519-21 (2006).



Questions? 
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